a Cor
[ L.f.{,‘,!}. ,*: j;'f -
IO AY
(z;, . {.f‘v/,’\‘{:?;‘_‘:dg
l, ‘.i;’f‘ S f-r‘\
o AN L
,j‘:.“s . ! "‘? ﬂ(
5}» A i ‘ ":#,ij‘
S g o
No. 46094-7-11 ey e
\,v.:/; (.,;./
COURT OF APPEALS OF THE STATE OF WASHINGTON ™.

DIVISION 11

JOHN J. HADALLER., an individual.
Appellant,

V.

MAYFIELD COVE ESTATES HOMEOWNERS ASSOCIATION. a
Washinglon non-profit corporation; DAVID A, & SHERRY L. LOWE:
RANDY FUCHS: CLIFFORD L. & SHEILAFH L. SCHLOSSER: and
MAURICE L. & CHERYL C. GREER,

Respondent.

RESPONDENT'S BRIEF

APPEAL FROM LEWIS COUNTY SUPERIOR COURT CASE
NO. 9-2-934-0. THE HONORABLE JUDGE RICHARD .. BROSEY

David A. LLowe. WSBA No. 24453
LOWE GRAHAM JONLsPHC

701 Filth Avenue, Suite 4800
Scattle. WA 98104
LoweinLoweGraham lones.com

T: 206.381.3300

F: 206 381.3301

YL/ 7

Attorneys for Respondent



i

v.

A%

TABLE OF CONTENTS

INTRODUCTION Lo e
STATEMENT OF ISSUES L
STATEMENT OF THE CASE ...
AUTHORITY AND ARGUMENT ...

A, The Trial Court Did Not Abuse Its Discretion in
Application of RCW 6.13.080(0)..eeviieeeiiiicee e

1. The trial court property tound that the notice
provision of RCW 6. 13.08(0(6) was met...ooone

2. The trial cowrt property found that Hadaller's
homestead rights were not superior to  the
Association’s COR lien.

B. The Trial Court Did Not Abuse tts Discretion in
Foreclosing on the Association’s Entire
JUdEIMENU. e
I The trial court definitely and properly ascribed
the costs and attorney’s fees 1o the Association..........
2. The Association’s lien was properly held to
include the judgment and atorney's  fees
awarded to the Association. together with interest
and foreclosure fees and costs.

C. There is No Basis under RAP 2.5(¢) ar
Elsewhere to Reopen the Trial Court’s Affirmed
Judgement Regarding the “Amended
Covenants™ Document oo o - e

D. Attorney’s Fees and Costs oo

CONCLUSION e i i

"
]

4

[0

16

26

28

28



TABLE OF AUTHORITIES

CASES
Bushong v Wilsback 151 Wn, App. 37342009) .- e, R
Currara, LLC v, Ron & E Enters.. Inc.. 137 Wn. App. 822

(2007 et e 28
City of Mount Vernon v, Weston, 68 Wn. App. 411,

A P.3d 438 (1992 e 10
Ermine v. City of Spokane. 143 Wn.2d 636, 23 P.3d 492

(2000 1) e fO
Halme v. Walsh, 192 Wi, App. B93 (2010) e 3
Holbrook v. Weyverhaenser Co., 118 Wn.2d 306,

B22Z P 2d 271 {1992) i L0
Keever & dssocs., Ine. v, Rundall, 129 Wi App. 733,

TTOP.3d 920 (2005) i Ll
Magana v, Hvundai Motor Am., 167 Wn.2d 570,

220 P3d 191 (2009 Lo
Ridgeview Props. v Starbuck, 96 Wn.2d 716,

G38 P2dI231 (1982 e 11
State v. Markle, 118 Wn2d 424, 823 P2d 11O} (1992)ecciiiiiiiiniien {0
Stare v, Quigg. 72 Wn, App. 828,866 P.2d 655 (1994} .o 10
STATUTES
ROW A B4 I8 e 20
ROW 6. 13.08000) oo e passim
REW 643801001 1) i e h
ROW 64.38.020 e 7.20
REW 643802004 ) .. oo e, 20
RCW 64.38.050 . 26
RULES
R e e e e 26
RAP 18T e s 3.28



b

1. INTRODUCTION

Appcllant John J. Hadaller ("Hadaller™) has a long history of false
statements, abusing the judicial process. delay and obfuscation. (Ex. 67,
p. [0) Contrary to his representation to this Court, Hadatler has been the
litigation instigator—not the victim—in repeated. frivolous lawsuits over
the last eight years against Respondent Mayficld Cove Estates Homeowners
Association (“the Association™), consisting of his former neighbors and
fellow homeowner association members, {(CP 354-37) Hadaller has been
responsible for five lawsuits and a dozen appellate procecdings leading to
this, his last and hopefully final appeal. He has been found “intransigent™
(Ex. 67, p. 21) by the trial court, sanctioned multiple times and repeatedly
held in contempt of court (Ix. 16, pp. 25-27) (affirmed on appeal), leading
the trial court to label his actions “legalized terrorism™ (CP 336) and to
enjoin him [rom bringing further lawsuits absent leave of court. Hadaller is
a pariah to the neighborheod. homeowner association members and now 1o
the good people of Lewis County and the state who must deal with his
continued baseless litigation tactics,

Hadaller’s latest appeal is more of the same. Hadaller spends the

majority ot his 30-pagce briel regurgitating his view of the five lawsuits, two

bench trials und dozens of motions together with appeals—all of which he

lost after full and fair opportunity 1o present his case. Hadaller engages in



-d

unprofessional name-calling and dilatory actions.! Yet virtually all of it is
irrelevant.

Hadaller is improperly  attempting to reopen and  relitigate
proceeding pertaining to multiple hearings. trials and appeals that are finally
concluded. The June 10, 2011 Findings of Fact and Conclusions of Law and
Judgment in this case (CP 322-370) is final and all appellate review was
terminated by this Court per the March 14, 2012 mandate entered in Case
No. 41818-5-II. Likewise, the December 30, 2009 Findings of Fact and
Conclusions of” Law and Judgment in Casc No. 09-2-52-1 between the
Association and Hadaller (Ex. 13} is final and all appellate review was
terminated by this Court per the December 11, 2012 mandate entered in
Case No. 40426-3-11. Accordingly. the papers filed. trial transcripts and

exhibits and oral arguments leading up to the findings. conclusion and

iudament in these cases are whollv irrelevant (o these proceeding,
. = . o

Hadaller has failed w establish that the trial court abused its

discretion. Accordingly, the Association respectfully urges the Court to

" The Association does not digmify Hadalter's repeated bascless ad fiominen
attacks against it and s counsel, other than 1o state tor the record that nane ot Hadaller's
attacks or factual asseriions me jusufied or correct whatsoever. In particular, Hadaller
accuses Respondents and their counsel of “fraud™ and “unethical™ behavior without any
factual or legal basis. let alone any understanding ot the gravity ot the accusations
Hadaller's unsubstantiated accusations go bevond a mere fack of civility to vielate CR 11,
and should be severely sanctioned,



contirm the trial court’s actions. and further to award the Association its

attornev’s fees and costs on appeal, as provided for by RAP 18.1.2

I1. STATEMENT OF [SSUES
The sole issue on appeal is whether the trial court followed proper
procedure or abused its discretion in:

(a) issuing the February 28, 2014 Decree of Foreclosure and
Order of Sale:

{b) denving in its December 5, 2014 Order (atter the bankruptcy
action was resolved) Hadaller’'s  #hird  motion  for
reconsideration of the Deeree (the trial court having twice
previously  denied  Hadaller’s  identical motions  for
reconsideration); and

{(©) ordering an award of supplemental attorney’s fees and costs
associated with the foreclosure proceeding in favor of the
Association on December 19, 2014,

Pertaining to this issue Hadaller assivgns the following two errors:
& = =

1. The trial court “disregarded the intent and effect of the notice
provision in RCW 6.13.080(6) in degradation ot Hadaller's
homestead rights in two wayvs. (@) by misreading the statute
in finding that the Association properly met the notce
proviston priur o foreclosure: and (b} by refusing 1o find
Fladaller’'s homestead rights superior to the Association’s
CCR lien.

I~

The triat court improperly ascribed the award of attornev’s
fees and costs forming the COR lien to the Association rather
than to other parties.

I - . N .

= The Assaciation further objects to HMadaller™s inclusion of matenals attached to
his biiefl ostensible as an “Appendix.” in contravention of RAP 10 3(a)(8). as the appended
materals were not meluded m the record on review

|
[¥]
|



Neither ruting by the trial court was in error: to the contrary, the trial court
properly applied the law and facts in issuing the Decree, denying thrice
Hadaller's motions  for reconsideration and  ordering  supplemental
attorney’s fees and costs associated with the foreclosure proceeding. In tact.
as explained below. Hadaller is foreed to torture the plain language of the
statute and ignore the trial court’s well-reasoned. final and nonappealable
underlving findings. conclusions and judgment to even articulate the two
CITOrS.

Hadaller separately urges the Court to reopen Meayiticlid Cove Estates
Homeowners Association v Hadaller, Cause No. (9-2-32-1, affirmed on
appeal February 28, 2012 in Case No. 404263, This casc related, in part, to
Hadaller’'s claimed “Amended Covenants™ document. Specitically,
Hadaller urges the Court to reverse the findings of fact. conclusions of law
and judgment following trial and attirmation on appeal. apparently because
he still does not like the cutcome of the case. There is no basis under law or

equity for this Court to do so.

111. STATEMENT OF THE CASE
In or about 2003, Hadaller created the unincorporated Mayiield
Cover Estates Homeowners Association and prepared Declaration of
Covenants. Conditions. Restrictions. Road Maintenance Agreement. Water

System ("CCR™) for the Association Properties. Hadaller recorded these

CCRs aganst all Association Properties on or about August 8. 2003 under

Auditor’s Tile No. 3174335, (Ex. 4) He specifically established the



Mavtield Cove Estates Homeowners Association at that time. While it was
unincorporated until the other Association members incorporated it in
September 2008, it was sull a legal entity. created by Hadaller. governing
the Association Propertics. This was contirmed by the trial court {and
affirmed on appeal) in Case No. 09-2-52-1. has been affirmed on appceal and
is not subject to further appellate review. (Ex. 13, 92, 12-17. 25-28)°

With respect to the Assoctation Properties. the CCRs Hadaller
prepared and recorded in 2003 specifically included Segregation Survey
Lot 3. Assessor’s Tax Parcel No. 28767-001-005. (id.. pp. 1. Il & Ex. A)
which is the property FHadaller admits be moved onto in January 2005 to
establish his homestead. As further confirmed by the Statutory Warranty
Deed (Fuifillment) recorded August 20, 2002 under Auditor’s File
No. 3145900 (Lx. 1), this was property Hadaller owned prior to and at the
time he recording the CCRs that he now admits attaches to and runs with
the subject Association Property. Hadaller re-recorded the CCRs on
April 13,2007 under Auditor’s File No. 3277586, (1Ex. 12)

The Association was duly incorporated as a Washington nonprofit

association on Scptember 3, 2008, which action was ratified by its members

* Madaller's rehance on Halme v Walsh, 192 Wn App. 893 {2016} is misplaced
Unbke in ffafme, Hadaller specifically intended o and in tact created a homeowners
assoctation that meets the definition of RCW 64 38.010(11). The CCRs 1efe speeifically
to Association Bylaws. provides for membership, assessments for roads. water systems.
dockets and other maitenance, voumg rights including quorum requitements. Assaciation
officars. amendiment, annexation and enforcement The tial count speuifically found that
the Asseciaton that Hadaller created in 2003 was an unincorporated association. with
Hadaller as its first secretary and teasurer



as of December 30, 2008 and contirmed by the Court atter trial in Case
No. 09-2-52-1, which was later atfirmed on appeal. (Ex. 13,99 25-28) The
Association subsequently amended the CCRs as recorded July 6. 2009
under Auditor’s File No. 3329633, (Ex. 17) The amended CCRs were
specifically confirmed to be valid and enluorceable and to constitute the
governing documents of the Association by the Court in Case No. 09-2-32-]
(Ex. 13. Conclusions § 5) and again in the underlying case, both aftirmed
on appeal. (CP 323-323, 344)

Hadaller commenced a lawsuit against the Association and ¢ertain
of'its members on Tune 26, 2009 in the present case. Hadaller's claims were
almost  exclusively  directed  against  the  Association.  including
(') declaratory judgment that the Association’s actions, inctuding those of
certain of its officers and members, constitute a breach ot the CCRs; (2) that
certain actions of the Association were witra vires: (3) to quict title affecting
certain Association easements; and (4) that certain actions ol Assoctation
members vielated the Association CCRs. (CP 287-88) In addition (o
defending  against Hadaller’s  claims  against  the  Association.  the
Associatton  also  asserted counterclaims  against Hadaller based on
Hadaller's numerous CCR vielations. These violations included failure to
sct up the community well, failure to pay Association assessments. and
willlul refusal to abide by Association requirements for sarbage and debris
remaoval. (CP 477-490)

Because Hadaller’s claims and the Association’s counterclaims

implicated the Association directly and/or against two or more members on

-h-



matters affecting the Association, and/or were on matters pertaining to
prosecuting Hadaller's multiple violations of the CCRs. the Association was
authorized by statute and its controlling documents and obligated by the
unanimous vote of its direclors and officers to “institute. detend or
intervene™ in the litigation. After two long years of litigation, and following
seven days of bench trial. the Court entered judgment in this case in favor
of the Association. including dismissing with prejudice Hadaller’s claims
(1) that the Association’s aclions, including those of certain of its ofticers
and members, constitute a breach of the CCRs: (2) that certain actions of
the Association were wfira vires; (3) that Association casements were
improper; and (4) that certain actions of Association members violated the
Association CCRs. The Court further found that, pursuant to its original and
amended CCRs. as well as Association powers granted pursuant to
RCW 64.38.020. the Assoctation has the authority to collect annual and
special assessments and otherwise enforee its CCRs, including for accrual
of 12% interest on unpaid balances and levy of penaliies, and that Hadaller
violated the Assaciation CCRs, Among others things. the Court concluded
that Association assessments were not paid in full by Hadaller despite
repeated written and verbal reminders, and accordingly entered judgment in
favor of the Association in the amount of unpaid assessments, interest and
fees, (CIP 322-70. 514-17)

The trial court concluded that nine out of the ten claims for which

attorney’s fees were awarded impheated the Association directly and/or



were against two or more members on matters affecting the Association, its
casements and the legal plats defining its limits and common arcas:

Specifically, attorney’s fees should be awarded for the
following claims: (1) that the actions of the individual
Defendants were  wl/tra vores  (dismissed  on summary
judgment): (2) that the Association grant of easement to
Segregation Lot 2 was wftra vires: (3) that the individual
Defendants breached the “Amended Covenants™ document
{dismissed on summary judgment); {4) that that individual
Defendants did not have authority to grant of eascments
across their property to Segregation Lot 2: (5) that the
individual Defendants breached the short plats (dismissed on
summary judgment); {6) that the Lowes™ lacked authority to
relinquish easements rights they had across the Schlossers’
and the Greers® properties: (7) that Hadaller has an easement
along the southern part of Segregation Lots | and 2 in favor
of Scgregation Lot 31 (8) that Randy Fuchs trespassed in the
placement of a fence on his own property; (9) violation of
the Assoctation CCRs: and (10) raudulent wansler of the
Lowe-Hadaller asset to his girliviend Deborah Reynolds.
(CP 338-39)

The sole individual claim not implicating the Association for which
attorneyv's fees were awarded was relatively minor:

The vast majority of attorney’s fees incurred were dircctly
related o rescarching. responding to and  defending
Hadaller's claims against the Association. the Schlossers.
the Greers. Randy Fuchs, the Rockwoods and the Lowes
related to his claim that the easements granted along the
Association  roadways or individual’s  property  were
unauthorized or that there existed an easement in favor ot
Segregation Lot 3 along the south of Scgregation Lots |

-~
o

e
and 2. (CP 333)



As a maiter of law, the trial court held that these ¢laims were “intertwined
and inseparable,” and the principal judgment. costs and attorney’s fees were
awarded to the Association. (CP 369)

The Association sought first to recover the judgment against
Hadaller via o writ of execution on Hadaller’s personal property. The levy
occurred November 28, 2012 and the sale of Hadaller’s nonexempt personal
property occurred January 10, 2013, Hadaller’s personal property asscts
were woefully inadequate to pay the judgment amount due, and Hadaller's
personal  property assets were exhausted.  Accordingly. anticipating
foreclosure on Hadaller’s real property, the Association provided its
RCW 6.13.080(6) notice on December 26, 2012, (CP 411.412: Hadaller
Bricf. p. 18) The Association commenced its foreclosure action moere than
a vear later on February 18, 2014, (CP 697-707}

The issue of the validity of 2006 “Amended Covenants™ documents
was fully lingated in not one, but two prior trials and appellate proceedings.
Following a two-day trial in AMavficld Cove Estares Homeowners
Assocration v Hadaller, Case No. 09-2-32-1. the trial court 1ssued
December 30, 2009 Findings of Tact and Conclusions of Law and Judgment

L

specifically holding that the *Amended Covenants™ were null and void and
unenforceable. (Ex. 13) This ruling was affirmed on appeaf in Case
No. 40420-5-11 and is not subject 1o further appettate review. When
Hadaller improperiy raised this issue again in the present casc. the trial court

dismissed Hadaller’s claim on summary judgment (CP 6354-696) and

reiterited alter trial that the “Amended Covenants™ were null and void and



unenforceable. (CP 324-25; 514-17) Again. this ruling was alfirmed on

appeal in Case No. 4 1818-5-11 and is not subject to further appelate review.

V. AUTHORITY AND ARGUMENT

The decision to issue the Decree of Foreclosure, deny thrice
Hadaller’s motions for reconsideration and order supplemental attorneyv’s
fees and costs associated with the foreclosure proceeding lies within the
sound discretion of the trial court—one which the appellate court reviews
lor an abusc of discretion. Sce Cinv of Mount Vernon v, Weston,
68 Wn. App. 411, 414,  S44 P3d 438  (1992).  review  denicd.
121 Wn.2d 1024 (1993). A trial court abuses its discretion when its order {s
manifestly unreasonable or based on untenable grounds. See Stare
v AMarkle. 118 Wn.2d 424,438, 823 P.2d H10L (1992): State v. Quigy.
72 W App. 828, 835, 866 P.2d 635 (1994). Holbrook v Weverhaeuser
Co., 118 Wn.2d 306, 315, 822 P.2d 271 (1992). A discretionary decision
rests on “untenable grounds™ or is based on “untenable reasons™ it the trial
court relies on unsupported facts or applies the wrong legal standard. The
trial court’s decision is “manifestly unreasonable™ if the court. despite
applying the correct legal standard to the supported facts, adopts a view that
no reasonable person would take  Magena v. Hyidai Motor A,
167 Wn.2d 570, 382-583. 220 P.3d 191 (2009). A ~reasonable difference ol
opinton” does not amount to abuse of discretion. frmine v. Citv of Spokane.

143 Wn.2d 636, 650, 23 IP.3d 492 (2001 ): Magevia. 167 Wn.2d al 383.

- 10 -



Hadaller has failed to prove that the tnal court manifestly abused its
discretion. To the contrary, the trial court’s erders were based on seund
application of law and substantial evidence. Ridgeview Props. v. Sturbuck.
96 Wn.2d 716,719, 638 P2d1231 (1982); Keever & cssocs,  fnc
v. Randall, 129 Wn. App. 733. 737, 119 P.3d 926 (2003).

A. THE TRIAL COURT DID NoT ABUSE ITS DISCRETION IN
APPLICATION OF RCW 6.13.080(6)

i The trial court property found that the notice provision of
RCW 6.13.080(6) was met

First. Fadaller is simply wrong that the trial court “disregarded the
intent and effect of the notice provision in RCW 6.13.080(0) in degradation
of Hadaller’s homestead rights by misrcading the statute n finding that the
Association properly met the notice provision prior to loreclosure. As
correctly concluded by the trial court. the Association met the very clear
requirements of the statute.

RCW 6.13.080{6) provides that the homestead exemption is not
available against an exceution or forced sale:

On debis secured by a condominium’s or homeowner

association’s lien. [n order for an association to be exempt

under this provision. the association must have provided a

homeowner with notice that nonpavment of the association’s

assessment may result in foreclosure of the association licn

and that the homestead protection under this chapter shall

not applyv. An assectation has complicd with this notice

requirement by mailing the notice, by tirst-class mail. to the

address of the owner's lot or unit The notice required in

this subsection shall be given within thirty dayvs from the

date the association learns of a new owner, but in all cases
the notice must be given prior to the initiation of a

STt -



foreclosure. The phrase “learns of a new owner™ m this

subsection means actual knowledge of the identuty of a

homeowner acquiring title after June 9. 1988, and docs not

require that an association aftirmatively ascertain the

wdentity of a homeowner. Failure to give the notice

specified in this subsection affects an association’s lien

only for debts acerued up to the time an association

complies with the notice provisions under this subsection

The relevant sections misunderstood by Hadaller are highlighted
above, namely, that the required notice “shall be given within thirty davs
fromt the date the association learns of a new owner, but in all cases the
notice must be given prior to the initiation of a foreclosure.”™ In other
words, the Association has an obligation {o notifv a new awner within
30 days OR any other owner prior to initiation of a foreclosure. This is the
natice requirement—mnot, as Hadaltler contends. that  application of
RCW 6.13.080(6) tor associations is foreclosed as 1o any debts prior to the
notice. It is only in the situation where an association fails to (1) notify a
new owner within 30 davs OR (2) any other owner prior to initiation of a
foreciosure. that the last highlighted provision s triggered. In such a case.
application of RCW 6.13.080(6) —affects an association’s lien only for
debts accrued up to the time an association complies with the notice
provisions under this subsection.” In other woerds, i an association
commences action without giving the required notice (either a new owner
within 30 days OR any other ewner prior to initiation of a toreclosure). it
cun only pursue outside of the homestead protection debis (ie. assessments

that come due. interest. altorney’s fees. costs, ete.) that accumulate from the

date ol the notice.



Here, Madaller is not a new owner. To the contrary, Hadaller is the
creator the governing CCRs. having recorded them in 2003, Moreover,
Hadaller admits to receiving the Association’s December 26, 2012 notice
not fater than December 29, 201 2—well before the foreclosure action was
commenced by the Association more than a vear Tater on February 18, 2014,
Thus, the statutory notice was clearlv met and the trial court properly
concluded that the homestead exemption was not available wo Hadaller for
the debts to the Association secured by the CCR lien.

As an aside. the statulory purpose of this exception to the homestead
exemption when it comes to associations is compeiling and likely made just
for the present tvpe of case involving Hadalier, Here vou have a selt-
professed “litigious™ individual that has spent the Tast six years suing or
otherwise disputing evervthing his fellow association members have done
or tried to do. losing every frivalous legal battle. and in the process forcing
the Association—at the expense of its other members—to incur huge
attorney’s fees and cost debts. In addition, Hadaller had dehantly retused.
sinee new board and Association officers were clected. 1o pay the annual
and special Association assessmenis. causing {urther financial strain on the
other members. Hadaller lived for free since 2009, refusing 1o pay for water.,
road maintenance, community insurance. or other Association benetits,
therchy further burdening others. But Hadaller made himselt judgment
proof’ by maintaining huge mortgages against his property. making it
virtually impossible for tvpical creditors to ever collect a dime of their

Judgments ence the $125.000 homestead exemption was applied. In such



situations, the Washington lasvmakers lound it compelling to carve out an
exemption from the homestead exemption to allow governing community
bodies such as the Association to force Hadaller to pay the dehts he has
burdened his fellow members with due to his actions. To find otherwise in
this situation would only act to reward the very mishehavior the legislatures
sought to curb with this statutory provision.

While not assigned as an errar. Hadaller appears to further arguc that
the RCW 6.13.080(6) notice was somchow ineffective because  the
RCW 6.13.080(6) exception from the homestead exemption is strictly
limited to “assessments —defined by Fadaller not to include attornev’s
lees, costs or anything clse under an association lien. In short. Hadaller
secks to himit application of the RCW 6.13.080(6) exception based on the
use of the word —assessment™ in one passuge of the statute, namely. the
passage requiring that the association provide the homeowner with “notice
that nonpayment of the association’s assessment may result in foreclosure
of the association Hen and that the homestead protection under this chapter
shall not apply.” Hadaller misunderstands the plain language ot the statute
and his reasoning 1s flawed.

RCW 6.13.080(6) provides, expresstv.  that the  homestead
exemption is not available against an exceution or forced sale ~“[o]n debts
secured by a condominium’s or humeowner association’s lien.” (emphasis
added) Accordingly. there is no question that the RCW 6.13.080(6)
exception applics to evervthing considered part of the Association’s lien

and indeed has admitted—that the Association

Hadaller cannot denv

- 14 -



CCRs expressly create a continuing lien and personal obligation as to
assessments. mterest, costs and reasonable attorney’s fees, and further grant
the Association the right to enforce its lien via the present judicial
foreclosure action. Indeed. Article HIo Section 3.2 specitically and
unequivocally includes not only assessments and interest, but also

attorney’s fees and costs as part of the lien:

The annual and special assessments, together with interests,
costs and reasonable attorney’s fees, shall constitute a
continuing lien on the propertv against which cach such
assessment. interest. costs and reasonable attorney’s fecs is
applicable. (Ex. 17)

Article V_ Section 3.1 confirms that the Association may enforee, “by any
proceeding at law or in equity.” all “restrictions. conditions, covenants,
reservations, assessments. liens. penaltics, interest and charges now or
hercafier imposed by the provisions of these CCRs.” (1d.) The trial court
properly ruled. originally and by virtue of denial of Hadaller's multiple
motions for reconsideration, that interest. costs and reasonable atorney’s
fees were secured by and considered part of the Association’s lien.

What Hadaller fails to appreciate (or chooses to ignore) is that the
passage he now {ocuses only 1s limited only to the notice required to be
given by the association prior 1o foreclosure. Specificallv. the statute
requires only that the Association provide the homeowner with “nuotice that
nonpayment of the association”s assessment may result in lureclosure ol the
association hen and that the homestead protection under this chapier shall

not apply.” In other words, associations are not reguired (o provide notice



that other amounts that may be secured under the lien as provided by the
CCRs—c.g., penaltics. interest, attorney’s fees or costs—may result in
foreclosure:  only  assessments.  Far from  limiting  the  scope  of
RCW 6.13.080(6) in the manner sought by MHadaller, the language in fact
further supports the adequacy of the Association’s December 2012 notice
in this situation. Madaller fails to show any abuse ot discretion by the trial
COUIt.

2. The trial court property found that Hadaller's homestead
rights were not superior to the Association’s CCR lien

Hadaller argues that there could be no Association lien subject to
RCW 6.13.080(6) that could apply to him and that his homestead rights are
superior because (1) he moved o his residence (homestead) onto
Segregation Survey Lot 3 in January 2003, and the CCRs that he drafted
were not recorded until two vears later in May 2007; (Hadaller Brief. pp. 7-
8) and (2) there was no Association until it was incorporated as a nonprofit
entity with the Siate ol Washington on September 3, 2008 (“Hadaller did
not “acquire title® subject to & HOA nor did a legal HOA exist when he
established his homestead in 20057). (1d. pp. 9. 23) Hadaller is being
disingenuous with the Court. not to mention {actually inaccurate.

In or about 2003, Fladaller created the unincorporated Maylickd
Cover Estates Homeowners Association and prepared Declaration of
Covenants, Conditions. Restrictions. Road Maintenance Agreement. Water
System ("CCR™) for the Association Propertics. Hadaller recorded these

CCRs against all Association Propertics on or about August 8. 2003 under
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Auditor’s File No 3174355, He specifically established the Maytield Cove
Estates Flomeowners Association at that time. While it was unincorporated
until the other Association members incorporated it in September 2008. it
was still a fegal entity, created by Hadaller. governing the Association
Properties. This was conlirmed by the trial court (and affirmed on appceal)
in Cause No. (09-2-52-]

And with respect to the Association Properties. the CCRs Hadaller
prepared and recorded in 2003 specifically included Segregation Survey
Lot 3, Assessor's Tax Parcel No. 28767-001-003, which is the property
Fladaller adimits he moved onto in January 20035 to establish his homestead.
As further conlirmed by the Swwtory Warranty Deed (Fulfiliment)
recorded August 20, 2002 under Auditor’s File No. 3145909, this was
property Hadaller owned prior te and at the time he recording the CCRs that
he now admits attaches to and runs with the subject Association Property.

While it is true that Hadatler re-recorded the CCRs on April 13, 2007
under Auditor’s File No. 3277586. that did not change the lact that both the
Association and the CCRs ruaning with the property in question existed and
were recorded, respectively. prior to the date Hadaller created his
homestead in January 2005, [ndeed. the cases Hadaller cites in his briel
confirm that the CCRs he recorded in 2003 cannot be displaced or
superseded by a subsequent homestead. (FHadaller Brietl pp. 28-29)

The Association was duly incorporated as a Washington nonprotit
association en September 302008, which action was ratilicd by its members

as ol Pecember 300 2008 and conlirmed by the Court afier trial in Cause
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No. 09-2-32-1. The Association subsequently amended the CCRs as
recorded July 6, 2009 under Auditor's File Ne. 3329633, The amended
CCRs were specihically confirmed Lo be valid and enforceable and to
constitute the governing documents ot the Association by the Court in
Cause No. 09-2-532-1 and again in the underlying case.

Of all the people in the world that would know about the CCR
assessments. the continuing Association lien for failure to pay. and the risk
of altorney’s fees and costs being including in any action by the Association
to enforee the CCR lien. it would be Hadaller—ihe creator of the
Association, dratter and recorder of the CCRs and person at the time
responsible for enforcement of the same. The Association agrees with
Hadaller on this point: “First in position first in right.” Unfortunately for
Hadaller. it cannot be credibly disputed that, contrary 1o his assertions on
appeal. he formed the Association and recorded the CCRs he drafted against
the property at issuc on Segregation Survey Lot 3 in 2003, prior to the
Fanuary 2003 date he admits he created his homestead. To quote his own
words. “[afquiring title with notice ol the covenants fis| the key factor in
derogating the constitutionally protected homestead ™ (Fladaller Brief,
p.. 34) Accordinglv. there can be no error or abuse of discretion in the wial
court’s application of RCW 6.13.080(6) in this case.

B. ToHE TRIAL COURT DD NOT ABUSF. ITS DISCRETION IN

FORECLOSING ON THF ASSOCIATION'S ENTIRE JUDGMENT

Hadaller argues next that the tnal court improperly ascribed the

award ol attorney’s fees and costs forming the CCR lien 1o the Association
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rather than to other parties. But in fact, the wial court definitively and
properly addressed that issue on multiple occasions. starting with the
findings of Tact. conclusions of law and judgment from underlving trial
court ruling—which has been aflirmed and cannot be  collaterally
challenged—and ending with not one. not two, but three denials of Hadaller
repetitive motions  for reconsideration of the trial courts Decree of
Foreclosure. Hadaller fails to prove any abuse of discretion.

L The trial court definitely and properly ascribed the costs
and attorney’s fees to the Association

it is highly disingenuous of Hadaller to now assert that the lawsuit
he instigated was not directed at the Association, Fladaller has tocused his
litigation efforts on the Assoctation, its ofticers and 1ts members. Hadaller's
claims were almost exclusively directed against the Association. including
(1) declaratory judgment that the Association’s actions, including those of
certain of its officers and members. constitute a breach of the CCRs; (2) that
certain actions of the Assoctation were uftra vires; (3) Lo quict title affecting
certain Association casements: and (4) that certiin actions ol Association
members violated the Association CCRs. [n addition to defending against
Hadaller's claims agaimmst the Association, the Association also asserted
counterclaims against Hadaller based on Fladaller’s numerous CCR
violations, These violations included failure to set up the community well,
latlure 1o pay Association assessments. and willful refusal to abide by

Association requirements for garbage and debris removal.
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Contrary to Hadaller’s assertion, the Association was a necessary
party to the underlving case. and was in fact empowered to represent its
officers, dircctors and members against Hadaller litigation. Because
Hadaller’s claims and the Association’s counterclaims implicated the
Association directly and/or against two or more members on matters
affecting the Association, and/or were on matters pertaining to prosecuting
Hadaller’s multiple violations of the CCRs. the Association was authorized
by statute and its controlling documents and obligated by the unanimous
vote of its directors and officers to “institute, detend or intervene™ in the
litigation. RCW 64.38.020(4) (association powers include: “[i]nstitute,
defend. or intervene in litigation or administrative proceedings in its own
nanme on behall of itself or two or more owners on matters affecting the
homeowners™ association . .. ") Amended CCRs ("The Association shall
have the right to enforce. by any proceeding at law or in equity. all
restrictions, conditions, covenants. reservations, asscssments, licns,
penaltics. interest and charges now or hereafter imposed by the provisions
of these CCRs.y (Ex. 17.5.1)

Adter two long years of litigation, and following seven davs of bench
trial, the trial court entered judgment in this case in favor of the Association.
ncluding  dismissing  with  prejudice  Hadaller’s  claims  against  the
Association and its officers. directors and members. The wrial court further
found that, pursuant to its original and amended CCRs. as well as
Association powers granted pursuant to RCW 64.38 020. the Association

has the authority 1o collect annual and special assessments and otherwise
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enforce its CCRs, including for accrual of 12% interest on unpaid balances
and levy of penalties. and that Hadaller violated the Association CCRs.
Among others things, the Court concluded that Association assessments
were not paid in full by Hadaller despite repeated written and verbal
reminders, and accordingly entered judgment in favor of the Association in
the amount of unpaid assessments, interest and fees. (CP 322-70; 514-17)

Hadaller glosses over the fact that the wial court specitically
considered and rejecied the argument Hadaller is now making on appeal
regarding the characterization of the underlving lawsuit and the resulting
Association judgment forming the basis of the foreclosed CCR lien. In ity
Decree of Foreclosure and Order of Sale, the trial court specificallv held as
follows (emphasis added):

RCW  6.13.080(6). The Court concludes  that
RCW 6.13.080(6) specifically excludes from the protection
of the homestead exemption the Association lien. including
the entirety of the 2001 judement together with suhseqguent
interest (at the rate of 1 2% per annum), licn fees, reasonable
attornev s fees and costs.and any other fees as provided by
statine and the CCRs for purposes of the foreclosure action.
The Court further concludes that proper notice was provided
by the Association to Hadaller for purposes of this provision.

Decree of Foreclosure and Order of Sale (Writ of
Fxccution}). The Association CCR lien is a valid licn upon
the land and premises described as Hadaller’s property.
Hadaller's property should be and is hereby ordered to be
sold at foreclosure sale by the Lewis County Sheriftin the
munner provided by law. and the proceeds thereof applied
the 201 1 judgment. together with subsequent interest (at the
rite of 12% per annum). lien fees. reasonable attorney’s lees
and costs. and any other fees as provided by statute and the
CCRs for purposes of the foreclosure action. The Court



specifically finds that the attornev’s fees and caosts jormimyg
part of the 2011 judement are in favor of the Association and
form a proper part of the Lien by the Association purstiant (0
the CCRy and the foreclosure action (CIP 32-34)

This conclusion was confirmed in the trial court’s three denials of
reconsideration, (CP 85-86. 103-104, 267-69), the last ot which specifically
held that:

| Tthe entirety of the 2011 judgment. specifically including
attornev’s fees and costs forming part of the 2011 judgment.
were found to be in favor ol the Association and form a
proper part of the lien by the Association pursuant to the
CCRs and the foreclosure action. {CP 268)

This conclusion merely confirmed the trial court’s Findings of Fact
and Conclusions of Law, where it held that nine out of the ten claims for
which attorney’s fees were awarded implicated the Association directly
and/or were against two or more members on maiters affecting the
Association, its easements and the legal plats dehining its limits and
common areas:

Specifically, attorney’s fees should be awarded for the
following claims: (1) that the actions of the individual
Delendants were  wltra vires (dismissed on summary
judgment); (2) that the Association grant of casement to
Scgregation Lot 2 was ufira vires: (3) that the individual
Defendants breached the “Amended Covenants™ decument
(dismissed on summary judgment): (4) that that individual
Detfendants did not have authority 1o grant of easements
across their property to Scgregation Lot 2: (5) that the
individual Defendants breached the short plats (dismissed on
summary judgmenty: (6) that the Lowes™ lacked authority to
rclinquish casements rights they had across the Schlossers®
and the Greers™ properties: (7} that Hadaller has an casement
along the southern part of Segregation Lots | and 2 in favor
of Scgregation Lot 3; (8) that Randy Fuchs trespassed in the

=



placement ot a tenee on his own property; (9) violation of
the Association CCRs; and (10} fraudulent transfer of the
Lowe-Hadaller asset Lo his girlfriend Deborah Reynolds.
(CP357-38)

The sole individual claim not implicating the Association for which

attorney’s fees were awarded was relatively minor:
The vast majority of attorney’s fees incurred were directly
related to rescarching. responding to and defending
Hadaller’s claims against the Association, the Schlossers,
the Greers, Randy Fuchs, the Rockwoods and the Lowes
related to his claim that the easements granted along the
Association roadways or individual’s property were
unauthorized or that there existed an easement in favor of

Segregation Lot 3 along the south of Segregation Lots |
and 2. (CP 333)

Lxercising its considerable discretion, the trial court held that these claims
were Uintertwined and inseparable.” (CP 369) Accordingly. together with
the principal judgment, the entire costs and attorney’s fees were awarded to
the Association. None ot the costs or attorney’s fees were awarded to any
individual parties. In fact. only the Association incurred costs and attorney’'s
iees in the underlying case.

2 The Association’s liecn was properly held ro include the
Judgment and attorney’s fees awarded to the Association,
together with interest and foreclosure fees and costs

Fadaller admits that the Association CCRs expressly create a
continuing lien and personal obligation as to assessments. interest, costs and
rcasonable attornev’s fees. and further grant the Association the right to
enforce its lien wia the present judicial foreclosure action. Indeed.

-

Article 1, Section 3.2 specilicaily and unequivocally includes not only



assessments and interest, but also attorney's lees and costs as part of the
lien:

The annual and special assessments. together with interests.
custs and reasonable attorney’s fees. shall constitute a
continuing lien on the property against which each such
assessment. interest, costs and reasonable attorney’s fees
is applicable .. . (Ex. |7)

{emphasis added) Article V. Section 5.1 confirms that the Association may
enforce, “by any proceeding at law or in cquity,” all “restrictions,
conditions, covenants, reservations, assessments. liens. penalties. interest
and charges now or hereafier imposed by the provisions of these CCRs.”
(Id.y (emphasis added)

This lien and personal obligation was elfective as ol the first dalte
Hadatler recorded the CCRs August 8. 2003 and was triggered by the unpaid
special assessment approved by the membership December 30. 2008, The
tiecn and personal obligation has continued unsatisficd by the growing debt
IHadalter owes 1o the Association 1o the present.

Article V of the CCRs expressly provides for enforcement actions
including loreclosure of the lien for unpaid assessments, interest. costs and
reasonable attorney’s fees. including the jpudicial foreclosure requested
herein. as follows:

5.1 Enforcement. The Association shafl have the right

to enloree, by any proceeding at law or in equity. ail
restrictions.  conditions.  covenants,  reservations.
assessments, licns, penaltics. interest and charges

now or hercalter imposed by the provisions of these
CCRs. Failure by the Association to enforce anv part
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of the CCRs shall in no event be deemed o waiver of
the right to do so thereafter.

h
[¥'S]

Effect of Nonperformance, In addition to other
remedies provided lor herein, the Association may.
in its sole discretion and upon majority vote of the
Association Board of Directors or officers. bring an
action at law or equity against the Member
personally obligated and/or Association Properties.
The Member may not waive or otherwise escape
liability for the assessments by non-use of the
Association Road or Water Systems or abandonment
of Association Properties. (Id.)

This provision for the foreclosure of Hadaller’s property, as one of the
Association Properties. is consistent with the terms of the original CCRs
prepared and recorded against the Association Properties by Hadaller in

2003 and again in 2007:

ART I, Sec. 8: The association may bring an action
at law against the owner personally
obligated 1o pay the same. or
Joreclose  the  lien  against  the
property . ...

ART IV, Sec. 1: Enforcement. The Association shall
have the right to enlorce, by any
proceeding at law or in equity. all
restrictions.  conditions,  covenants,
reservations. assessments, liens and
charges now or hereafter imposcd by
the provisions of this Declaration
Fatlure by the Association to enforce
any covenant or resirictions herein
contained shall in no ¢vent be deemed
i waiver ol the right o do so
thereadter.

(Exs. 4. 12) (emphasis added)

‘
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Hadaller attempts vet another argument in passing, namely, that to
the extent that atiormey’s fees were not awarded under RCW 64.38.050 or
the CCR {(in other words, on RCW 4.84.184 or CR |1 bases). it must bhe
“assumed™ that such fee award is not in favor of the Assoctation. Hadaller
offers no legal or factual basis for this “assumption.” There is no
requirement in the FIOA laws or the CCRs that the legal basis for an award
of attarney’s fees be from one of these sources. Rather. the FIOA laws and
CCRs provide that any fees expended by the Association—regardless of the
source or basis. if awarded for success in the case and found reasonable—
are included as part of the lien and subject to foreclosure. And in point of
fact. the cntire monctary judgment awarded in this case was o the

Association for unpaid assessments, interest and penalties.

C. THERE 1S NO BASIS UNDER RAP 2.5(C) OR ELSEWHERE 10
REOPEN THE TRIAL COURT’S AFFIRMED JUDGEMENT
REGARDING THE “AMENDED COVENANTS” DOCUMENT

Hadaller accuses not only the Association and 1ts counsel. but also
this Court of “abetfting] fraud™ regarding the claimed 2006 ~Amended
Covenants”™ document. (Hadaller Brief, p. 45) Hadaller is once again wrong
on all fronts,

Iirst, the issuc of the validity of 2006 “Amended Covenants™
documents was fully liticated in not once. but two prior trials and appellate
proceedings. Following a two-day  trial o Mavfield Cove  Estates
Homeowners Association v Hadaller. Case No. 09-2-52-1, the trial court

issued December 30. 2009 Findings of IFact and Conclusions of Law and
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Judgment specifically holding that the “Amended Covenants™ were null and
void and unenforceable. (Ex. 13, Findings 4 17) Again. this ruling was
affirmed on appeal in Case No. 40426-3-11 and is not subject to further
appellate review. When Fadaller improperly raised this issue again in the
present case. the trial court dismissed Hadaller’s claim on summary
judgment (CP 693-96) and reiterated after tnal that the “Amended
Covenants”™ were null and void and uncntforccable. (CP 324-25; 514-17)
Again, this ruling was affirmed on appeal in Case No, 41818-5-1T and is not
subject to further appetllate review.

Second. and for the record, the trial court zave Hadaller every
opportunily to litigate the validity of the 2006 “Amended Covenants™
document during trial in Case No. 09-2-52-1. Ultimately, the trial court
found all of the other Association members credible and did not belicve
Fladaller's storv. Given that. and Hadaller's failure to properly have
purported signatures attested. the trial court concluded. and this Court
affirmed. that the “Amended Covenants™ document is null and void and
unenforceable. (See generally CP 636-57)

There is no basis under law or cquity for this Court to reopen and
reverse the findings of fact. conclusions of law and judgment fotlowing trial
and alfirmation on appeal—just because Hadaller continues to disagree

with the outcome.
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D. ATTORNEY’S FEES AND COSTS

For the same reasons the Association was entitled to attarnev’s fees
and costs below, it respectiully requests an award of attorney’s fees and
costs on appeal in this matter, RAP 18.1: Carrara, LLC v. Rosn & E Enters,
Ine, 137 Wn.o App. 822, 827 (2007), Bushong v Wilsbuck.

151 Wi App. 373, 377 (2009).

V. CONCLUSION
It is finally time for Hadaller’s lTong history of false statements,
abusing the judicial process, delay and obluscation te end. Hadaller cannot
reopen and relitigate proceeding pertaining to multiple hearings. trials and
appeals that are finally concluded. And Hadaller has failed to establish that
the tial court abused its discretion. Accordingly, the Association
respectfully urges the Court to contirm the trial court’s actions, and further

to award the Association its attorney’s fees and costs on appeal, as provided

for by RAP 18.1.

RESPECTFULLY SUBMITTED this 28" day of June. 2016,
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David A. Lowe. WSBA No. 24,453
LowE Gratas JoNgsTH-C
701 Fifth Avenue. Suite 4800
Seattle. WA 98104
T.206.381.3303
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